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US. Customs Service 


Treasury Decisions 


(T.D. 82-21) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(81 U.S.C. 372(c)), and reflect variances of 5 per centum or more 
from the quarterly rate published in Treasury Decision 81-269 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates. 


(12/25/81, Holiday, Countries take 12/24/81 rate) 


Brazil cruzeiro: 
December 21, 1981-December 24, 1981 $0. 008117 
Hong Kong dollar: 
a eee ..--- $0. 176523 
December 22, 1981-December 23, 1981 . 176600 
December 24, 1981 . 176211 
Japan yen: 
December 21, 1981 $0. 004544 
December 22, 1981 . 004559 
December 23, 1981 . 004531 
Switzerland franc: 
December 21, 1981 $0. 549149 
December 22, 1981—-December 23, 1981 . 551268 
December 24, 1981 . 550964 
(LIQ-03-01 0:C:E) 
Dated: January 13, 1982. 
KENNETH A. Ricu, 
Acting Chief, 
Customs Information Exchange. 
z 
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(T.D. 82-22) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the infor- 
mation and use of Customs officers and others concerned pursuant to 
Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


(12/25/81, Holiday, Countries take 12/24/81 rate) 


Argentina peso: 

December 21, 1981—-December 23, 1981 . 000141 

December 24, 1981 . 000138 
Chile peso: 

December 21, 1981—-December 24, 1981 . 025575 
Colombia peso: 

December 21, 1981—-December 23, 1981 . 017007 

December 24, 1981 . 016949 
Greece drachma: 

December 21, 1981—December 24, 1981 . 017271 
Indonesia rupiah: 

December 21, 1981—-December 24, 1981 . 001582 
Israel shekel: 

December 21, 1981—-December 23, 1981 . 064851 

December 24, 1981 . 063898 
Peru sol: 

December 21, 1981—December 24, 1981 . 002020 
South Korea won: 

December 21, 1981—December 24, 1981 . 001436 
(LIQ-01-03 0:C:E) 

Dated: January 13, 1982. 
Kennetu A. Rica, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 82-23) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued September 16, 
1981 to October 15, 1981, inclusive, pursuant to sections 22.1 through 
22.5, inclusive, Customs Regulations. 
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In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(a), the name of the company, the specified 
articles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories where 
the work will be accomplished, the date the statement was signed, the 
basis for determining payment, the Regional Commissioner who issued 
the rate, and the date on which it was signed. 

(DRA-1-09) 

Dated: January 18, 1982. 

Marityn G. Morrison, 


Director, 
Carriers, Drawback and Bonds Division. 


(A) Company: Allied Steel & Tractor Product, Inc. 

Articles: Hydraulic impact hammers. 

Merchandise: Imported hydraulic systems. 

Factory: Solon, OH. 

Statement signed: August 19, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: Chicago, October 


15, 1981. 


(B) Company: Allmand Bros., Inc. 

Articles: Generator sets and portable lighting systems. 

Merchandise: Imported engines (diesel, gas). 

Factory: Holdrege, NB. 

Statement signed: August 21, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: New York, 
September 22, 1981. 


(C) Company: Continental Copper & Steel Industries, Inc. 

Articles: High speed and other tool steels produced in the form of 
rolled bars and forged shapes such as billets, rounds, squares, flats, 
bits and shear blades. 

Merchandise: Imported ingots and unfinished bars, billets, and plates 
composed of titanium, carbon, alloy, high temperature alloy and 
stainless steel. 

Factory : Lower Burrell, PA. 

Statement signed: June 11, 1981. 

Basis of claim: Used in, less valuable waste. 

Rate issued by Regional Commissioner of Customs: New York, 
September 22, 1981. 
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(D) Company: Cummins Mid-States Power, Inc. 

Articles: Diesel generator sets/systems and diesel power units. 

Merchandise: Imported and drawback diesel engines. 

Factory : Indianapolis, IN. 

Statement signed : September 11, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: Chicago, Sep- 
tember 21, 1981. 


Revokes: T.D. 80—23-I to cover successorship from Cummins Mid- 
States, Inc. 


(E) Company: Delta Petroleum Co., Inc. 

Articles: Marine lubricating oils. 

Merchandise: Imported marine lubricating oil concentrates. 

Factory: Metairie, LA. 

Statement signed: March 18, 1981. 

Basis of claim: Appearing in. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
September 25. 1981 

Revokes: T.D. 77-146-E as amended by 78-379-G. 


(F) Company: Drexel Chemical Co. 
Articles: Maleic hydrazied 1.5 lb/USG (Super Sucker stuff). 


Merchandise: Importde Maleic hydrazide technical 95%. 

Factory: Memphis, TN. 

Statement signed: August 13. 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
September 25, 1981. 


(G) Company: Drexel Chemical Co. 
Articles: Sucker Plucker concentrate. 
Merchandise: Imported C,—Cjy alcohol. 
Factory: Tunica, MS. 

Statement signed: August 13, 1981. 
Basis of claim: Used in. 


Rate issued by Regional Commissioner of Customs: New Orleans, 
September 25, 1981. 


(H) Company: Drexel Chemical Co. 

Articles: Diuron 4L (flowable 4 lb/USG). 
Merchandise: Imported Diuron technical 97%. 
Factory: Tunica, MS. 

Statement signed: August 13, 1981. 
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Basis of claim: Used in. 
Rate issued by Regional Commissioner of Customs: New Orleans, 
September 25, 1981. 


(1) Company: Drexel Chemical Co. 

Articles: Atrazine 4L (flowable 4 lb/USG). 

Merchandise: Imported Atrazine technical grade (98%). 

Factory: Tunica, MS. 

Statement signed: August 13, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
September 25, 1981. 


(J) Company: Drexel Chemical Co. 

Articles: Maleic hydrazide 2.25 lb/USG (Super Sucker Stuff H.C.). 

Merchandise: Imported Maleic hydrazide technical 95%. 

Factory: Memphis, TN. 

Statement signed: August 13, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
September 25, 1981. 


(K) Company: E. I. du Pont de Nemours and Co. 

Articles: Tefzel HT 2004 and Tefzel color concentrates. 

Merchandise: Imported Aflon COP-55a and Aflon COP 88A (resins). 

Factory: Parkersburg, WV. 

Statement signed: June 10, 1981. 

Basis of claim: Appearing in. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
September 17, 1981. 


(L) Company: Eastco Industrial Safety Corp. 

Articles: Fiberglass blankets. 

Merchandise: Imported fiberglass cloth. 

Factory: Flushing, NY. 

Statement signed: July 31, 1981. 

Basis of claim: Appearing in. 

Rate issued by Regional Commissioner of Customs: New York, 
September 22, 1981. 


(M) Company: Hoffman-La Roche Inc. 

Articles: Sulfamethoxazole. 

Merchandise: Imported p-acetylsulfanilyl chloride (ASC). 
Factories: Nutley and Belvidere, NJ. 
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Statement signed: June 30, 1981. 
Basis of claim: Used in. 


Rate issued by Regional Commissioner of Customs: New York, Sep- 
tember 22, 1981. 


(N) Company: Imperial Manufacturing Co. 
Articles: Wet suits and survival suits. 


Merchandise: Imported neoprene sponge rubber. 
Factory: Bremerton, WA. 

Statement signed: July 28, 1981. 

Basis of claim: Used in. 


Rate issued by Regional Commissioner of Customs: San Francisco, 
September 24, 1981. 


(O) Company: Jacklin Steel Supply Co. 


Articles: Hot rolled, cold rolled and galvanized steel sheets, strips, 
and blanks cut to size. 


Merchandise: Imported hot rolled steel sheet, cold rolled steel sheet 
and galvanized steel sheet. 

Factory: Lansing, MI. 

Statement signed: June 19, 1981. 

Basis of claim: Appearing in. 


Rate issued by Regional Commissioner of Customs: New York, Sep- 
tember 22, 1981. 


(P) Company: Jacques de Loux, Inc. 

Articles: Women’s and men’s sweaters, dresses, skirts and robes. 
Merchandise: Imported cashmere. 

Factory: Sellersville, PA. 

Statement signed: September 1, 1981. 

Basis of claim: Used in, less valuable waste. 


Rate issued by Regional Commissioner of Customs: Baltimore, Sep- 
tember 16, 1981. 


(Q) Company: Mason Camera & Electronics Corp. 

Articles: Stereo receivers with built in stereo cassette tape recorder/ 
player and 3 speed automatic turntable record player. 

Merchandise: Imported stereo receivers with built in stereo cassette 
tape recorder/player; BSR changer. 

Factory: New York, NY. 

Statement signed: June 17, 1981. 

Basis of claim: Appearing in. 


Rate issued by Regional Commissioner of Customs: New York, Sep- 
tember 21, 1981. 
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(R) Company: Nylo-Flex Manufacturing Co., Inc. 

Articles: Battery terminals and cables. 

Merchandise: Imported nuts and bolts. 

Factory: Mobile, AL. 

Statement signed: September 30, 1981. 

Basis of claim: Appearing in. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
October 8, 1981. 


(S) Company: Payline Product Distribution Co. 

Articles: Wheel tractors, wheel type front end loaders and wheel 
type front end loaders with back hoes. 

Merchandise: Imported diesel engines 

Factory: Gulfport, MS. 

Statement signed: May 11, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
September 28, 1981. 


(T) Company: Penn Made Products, Inc. 

Articles: Embroidered piece goods. 

Merchandise: Imported piece goods. 

Factory: Hallandale, FL. 

Statement signed: July 17, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: New York, 
September 21, 1981. 


(U) Company: Pullman Power Products, Division of the M. W. 
Kellogg Co. 


Articles: Fabricated piping assemblies and random cut length pipes. 

Merchandise: Imported carbon steel, chrome alloy steel, and stainless 
steel pipes, fittings, and flanges. 

Factory: Williamsport, PA. 

Statement signed: July 16, 1981. 

Basis of claim: Appearing in. 

Rate issued by Regional Commissioner of Customs: New York, 
September 21, 1981. 


(V) Company: Revere Textile Prints Corp. 
Articles: Bleached, dyed and/or printed piece goods. 
Merchandise: Imported piece goods. 

Factories: Branford and Sterling, CT. 

Statement signed: January 12, 1981. 


365-072 0 - 82 - 2 
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Basis of claim: Used in, less valuable waste. 


Rate issued by Regional Commissioner of Customs: New York, 
September 22, 1981. 


(W) Company: Sandvik, Inc. 

Articles: Finished tungsten carbide inserts. 

Merchandise: Imported tungsten carbide inserts and/or blanks, 
tool tips. 

Factory: Fair Lawn, NJ. 

Statement signed: June 2, 1981. 

Basis of c!aim: Used in, less valuable waste. 

Rate issued by Regional Commissioner of Customs: New York, 
September 21, 1981. 


(X) Company: Southern Fruit Distributors, Inc. 

Articles: Pineapple juice from concentrate 

Merchandise: Imported concentrated pineapple juice. 

Factory: Orlando, FL. 

Statement signed: September 3, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: Miami, Septem- 
ber 29, 1981. 


(Y) Company: Spencer Wright Industries, Inc. 

Articles: Tufted carpeting equipment. 

Merchandise: Imported modular gauge parts. 

Factory: Chattanooga, TN 

Statement signed: January 5, 1981. 

Basis of claim: Appearing in. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
September 26, 1981. 


(Z) Company: Surf-Jet Corp. 

Articles: Motorized surf boards. 

Merchandise: Imported engine assemblies. 

Factory: St. Paul, MN. 

Statement signed: September 1, 1981. 

Basis of claim: Used in. 

Rate issued by Regional Commissioner of Customs: Chicago, 
September 24, 1981. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 4 
Vessels in Foreign and Domestic Trades 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to set forth alternative evidentiary requirements which may be 
elected by owners and operators of Lighter-Aboard-Ship (‘““LASH’’) 
barges and similar unmanned vessels applying for remission or refund 
of the duty to be paid on foreign repairs and equipment purchases 
under section 466, Tariff Act of 1930, as amended (19 U.S.C. 1466). 
Because the unmanned vessels are often damaged when there are no 
witnesses, it is proposed to allow alternative evidentiary proofs to be 
submitted by owners and operators who cannot meet the present 
standards. 


DATE: Comments must be received on or before (60 days from the 
date of publication in the Federal Register). 


ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, Room 2426, 1301 Constitution 
Avenue NW., Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Jerry C. Laderberg, 
Carriers, Drawback and Bonds Division, Office of Regulations and 
Rulings, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The owner or master of an American vessel documented under 
the laws of the United States to engage in the foreign or coasting 
trade, or a vessel intended to be employed in such trade, is required 

9 
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by section 466, Tariff Act of 1930, as amended (19 U.S.C. 1466), to 
declare, enter, and pay a special 50 percent ad valorem duty on the 
cost of all repairs (including purchases of equipment, repair parts, or 
materials) made to the vessel outside the United States. Section 466 
also provides for remission of the duty if: (1) the repairs or purchases 
were necessary to correct damage caused by stress of weather or other 
casualty while the vessel was in the regular course of its voyage and 
to secure the safety and seaworthiness of the vessel to enable it to 
reach its port of destination; (2) the equipment, repair parts, or mate- 
rials purchased were of American origin and installed by the vessel’s 
crew or U.S. residents; or (3) the equipment, repair parts, or materials 
purchased, including the labor cost involved, were used as dunnage 
for cargo, or for the erection of temporary bulkheads or similar devices 
for the control of cargo. 

By T.D. 80-237, published in the Federal Register on Septem- 
ber 30, 1980 (45 FR 64560), Customs amended section 4.14, Customs 
Regulations, to clarify and make more specific the procedures for 
the reporting and entry of foreign repairs to, and equipment pur- 
chases by, U.S.-flag vessels, and established conforming amendments 
to take account of the consolidation of the Customs forms used in 
the reporting and entry procedures. In order for an owner or operator 
of a vessel to obtain a remission or refund of duties under 19 U.S.C. 
1466(d)(1) the owner or operator of a vessel must meet certain ev- 
identiary requirements. 

As amended, section 4.14(d)(1)(iii) provides for the following 
evidence: 

(iii) Supporting evidence. Unless such evidence is already 
filed with Customs, each application for relief shall include 
duplicate copies of the following evidence, in addition to any 
other documents the applicant wishes to submit in support 
of the application: 

(A) All itemized bills, receipts, and invoices covering items 
specified in paragraph (a)(1) of this section, segregating the 
cost of those items for which relief is sought from all other items 
listed in the vessel repair entry. 

(B) Full and complete photocopies of the relevant parts of 
the vessel’s logs. 

(C) Photocopies of any American Bureau of Shipping or other 
Classification society report of the cause and type of damage 
and the nature of the remedial action taken, together with photo- 
copies of any certifications of seaworthiness. 

(D) A certification by the master or other responsible vessel 
officer with personal knowledge of the facts relating to the relief 
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sought, including, but not limited to, details of the claimed 
stress of weather or other casualty, when and where it occurred, 
the damages due to such stress of weather or other casualty, 
and the place and date where the vessel was repaired or the 
equipment for the vessel was purchased. 

(E) A certification by the master as to whether the repairs or 
equipment purchases were necessary for the safety and sea- 
worthiness of the vessel to enable it to reach its port of destina- 
tion in the United States. 

(F) A written description of the circumstances involved by the 
master or other responsible vessel officer having knowledge of 
the facts when remission or refund is sought under the provisions 
of paragraph (c) (3) (ii) (relating to the use of American equipment 
and labor) or (c)(3) (iii) (relating to dunnage) of this section. 

Operators of LASH barges have complained to Customs that many 
of the requirements set forth in section 4.14(d)(1) (iii) cannot be met 
because LASH barges and similar vessels are unmanned. For example, 
section 4.14(d)(1)(iii)(D) requires a certification by the master or 
other responsible vessel officer with personal knowledge of the facts 
and details of the claimed stress of weather or other casualty and the 
resulting damage to the vessel. This particular evidentiary standard 
cannot usually be met because the LASH barges and similar un- 
manned vessels are often damaged when there are no witnesses, or 
when such witnesses will not report the damage for fear of personal 
liability. 

In response to these complaints, Customs surveyed its regional 
field offices and all U.S.-flag operators of LASH-type vessels regarding 
various aspects of the problem. After considering the data submitted 
from the field offices, the suggestions and opinions of the LASH vessel 
operators, and the opinions of industry organizations representing the 
bulk of the U.S. shipping industry, Customs has concluded that re- 
quiring the same evidentiary proofs for these unmanned barges as for 
cargo vessels carrying a master and crew has unfairly burdened those 
owners and operators of LASH barges and similar unmanned vessels 
who are claiming a remission or refund under 19 U.S.C. 1466(d) (1). 
Accordingly, Customs is proposing to amend section 4.14(d) (1) (iii) by 
adding a new subparagraph (G) to provide for alternative evidentiary 
proofs without lessening the enforcement posture of 19 U.S.C. 1466. 

It should be noted that the owners and operators of LASH barges 
and similar unmanned vessels may elect to submit the evidentiary 
proofs described in the proposed new subparagraph (G), instead of 
the evidentiary proofs listed under present subparagragps (B), (D), 
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(E), and (F). Subparagraph (G) is being proposed by Customs merely 
to afford equitable treatment to owners and operators of LASH barges 
and similar unmanned vessels in those cases where compliance with 


present subparagraphs (B), (D), (E), and (F) is impossible or unduly 
burdensome. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) timely submitted to the 
Commissioner of Customs. Comments submitted will be available 
for public inspection in accordance with section 103.11(b)(1), Customs 
Regulations (19 CFR 103.11(b)(1)), on regular business days between 
the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control 
Branch, Room 2426, Headquarters, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal because the rule, if promulgated, 
will not have a significant economic impact on a substantial number 
of small entities. The proposal is not expected to: have significant 


secondary or incidental effects on a substantial number of small 
entities; impose, or otherwise cause, a significant increase in the 
reporting, recordkeeping, or other compliance burdens on a substantial 
number of small entities; or generate significant interest or attention 
from entities through comments, either formal or informal. 
Accordingly, it is hereby certified under the provisions of section 3 
of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the rule, if 


promulgated, will not have a significant economic impact on a substan- 
tial number of small entities. 


AUTHORITY 


These changes are proposed under the authority of R.S. 251, as 
amended sections 484, 498, 624, 46 Stat. 722, as amended, 728, as 
amended, 759 (19 U.S.C. 66, 1484, 1498, 1624). 


DRAFTING INFORMATION 


The principal author of this document was Robert J. Pisani, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 


Customs Service. However, personnel from other Customs offices 
participated in its development. 
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PROPOSED AMENDMENT 


It is proposed to amend section 4.14(d) (1) (iii), Customs Regulations 
(19 CFR 4.14(d)(1) (iii)), by adding a new subparagraph (G) to read 
as follows: 

* * * * * * * 


(G) In the case of LASH barges and similar unmanned vessels, 
the evidence required in subparagraph (B), (D), (E), and (F) 
may be omitted, and in lieu thereof, the owner or operator of 
each vessel will submit evidence showing that: (1) the vessel 
was inspected immediately prior to its lading aboard the vessel 
which transported it to a foreign port on the voyage in which 
the damage occurred, (2) the vessel was then found to be in 
seaworthy condition, (3) the damage was discovered during 
the course of the foreign voyage at issue, and (4) the repairs were 
necessary for the safety and seaworthiness of the vessel to enable 
it to reach its port of destination in the United States. 


WILLIAM GREEN, 


Acting Commissioner of Customs. 
Approved: January 7, 1982. 


JoHN M. WALKER, JR., 


Assistant Secretary of the Treasury. 


[Published in the Federal Register Jan. 25, 1982 (47 F.R. 3374)] 





U.S. Customs Service 


General Notices 
19 CFR Part 177 


Tariff Classification of Footwear 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Netice and proposed change of practice—Request for 
comments. 


SUMMARY: This document solicits public comments regarding: 
(a) the interpretation of a provision in the Tariff Schedules of the 
United States pertaining to imported footwear having foxing or a 
foxing-like band applied or molded at the sole and overlapping the 
upper; and, (b) whether Customs should change its uniform and 
established practice of classifying shells for ‘moon boots’, a type of 
footwear, imported with an equal number of removable liners asseparate 
entities, dutiable individually, or whether the shells and liners should 
be classified as tariff entities pursuant to the doctrine of entireties. 
Questions regarding these issues have arisen in connection with 
the tariff classification of moon boots. Because Customs determination 
in these matters will have a substantial impact upon both importers 
and domestic manufacturers, public comments are being solicited 
to aid Customs in formulating its policy in this regard. 
DATES: Comments must be received on or before (60 days from 
date of publication). 


ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue 
NW., Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C., 20229 (202-566-8181). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


All articles imported into the United States are subject to duty 
or duty-free entry in accordance with their classification under the 
applicable items in the Tariff Schedules of the United States (TSUS) 
(19 U.S.C. 1202) which is prepared by the U.S. International Trade 
Commission. In determining the classification of imported merchan- 
dise, it is necessary for Customs to consider the type, kind, com- 
position, and use of the imported article. In classifying imported 
footwear, it also is necessary to consider the design and construction 
of the article. 

In connection with the classification of footwear, the exclusionary 
parenthetical clause in the superior heading to item 700.56, TSUS, 
states that “. . . footwear having foxing or a foxing-like band ap- 
plied or molded at the sole and overlapping the upper” may not be 
classified under item 700.56, TSUS. 

The term ‘‘foxing”’ has been defined as follows: 

Shoe upper material forming or covering the lower part of 
the quarter of a shoe. With rubber-soled canvas-upper shoes, 
foxing is usually a strip of rubber covering and securing the 
joint between sole and upper. The Art and Science of Footwear 
a (American Footwear Industries Association), 
1 : 

A piece of leather put on the upper leather of the shoe along 
the edge next to the sole. Funk and Wagnalls New Practical 
Standard Dictionary (1956). 

A piece of material applied to the upper or extending around 
the outsole of a boot or a shoe. Webster’s Third International 
Dictionary (1961). 

Moon boots are footwear which extend above the ankle and are 
designed to be worn over, or in lieu of, other footwear to protect 
against water, cold, or inclement weather 

Customs is now considering the question of whether moon boots 
are precluded from classification under item 700.56, TSUS, dutiable 
at the rate of 6 percent ad valorem because the bottom, usually of 
molded unit construction, is designed to simulate a non-functional 
outside foxing. A determination that the design constitutes a foxing- 
like band applied or molded at the sole and overlapping the upper 
would cause these moon boots to be classified under other provisions 
of the tariff schedules and thus be assessed duty at a substantially 
higher rate. 

In order to consider all points of view before making a final deter- 
mination in this matter, Customs is soliciting public comments con- 
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cerning the applicability of the exclusionary parenthetical clause of 
the superior heading to item 700.56, TSUS, to the classification of 
moon boots. In addition, Customs is interested in learning how the 
terms foxing or foxing-like bands are understood within the footwear 
industry and the effect of such understanding on the tariff classification 
of footwear other than moon boots. 

Moon boots may be imported as completed articles or the shelis 
and liners may be imported unattached to be joined after importation 
to form the finished product. 

By Headquarters Ruling No. 062041, dated August 6, 1979, Customs 
held that imported moon boot shells with separable liners are not 
entireties for tariff purposes, but that the shells and liners are classi- 
fiable separately. This ruling is in accordance with a previous determi- 
nation published ‘n the Customs Bulletin as T.D. 67-118(7), in which 
Customs held that a removable felt inner liner imported with a boot 
is classifiable separately. 

Based upon Headquarter’s August 6, 1979, ruling, and liquidations 
covering entries of the same merchandise at various ports, a uniform 
practice of classifying imported moon boots with an equal number 
of removable liners as separate articles exists within the meaning 
of section 315(d), Tariff Act of 1930, as amended (19 U.S.C. 1315(d)). 

Because other types of merchandise imported as component parts 
but requiring assembly may be classified as completed articles under 
the doctrine of entireties, Customs is considering whether moon boot 
shells imported with separable liners now should be considered en- 
tireties for tariff purposes. 

In the case of Donalds Lid., Inc. v. United States, 32 Cust. Ct. 310, 
CD 1619 (1954), in discussing the doctrine of entireties, the Court 
stated ‘‘. . . if there are imported in one importation separate en- 
tities which, by their nature, are obviously intended to be used as a 
unit, or to be joined together by mere assembly, and in such use or 
joining the individual identities of the separate entities are subordi- 
nated to the identity of the combined entity, duty will be imposed on 
the entity they represent.” 


PROPOSED CHANGE OF PRACTICE 


Because the liners and shells are intended to be used as a unit and 
their individual identities are subordinated to the identity of the 
combined article, Customs proposes to change the current uniform 
and established practice of separately classifying moon boot shells 
imported with separable liners. Customs proposes that moon boot 
shells imported with an equal number of separable liners be classified 
as tariff entities pursuant to the doctrine of entireties, dutiable under 
various sections of Schedule 7, Part 1, Subpart A, TSUS. 
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AUTHORITY 


Because the proposed change, if adopted, will result in the imposi- 
tion of a higher rate of duty, Customs is giving interested parties 
notice and an opportunity to comment in accordance with section 
315(d), Tariff Act of 1930, as amended (19 U.S.C. 1315(d)), and 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


COMMENTS 


Before taking any further action on this matter, consideration will 
be given to any written comments, preferably in triplicate, timely 
submitted to the Commissioner of Customs. Comments submitted 
will be available for public inspection in accordance with section 
103.11(b), Customs Regulations (19 CFR 103.11(b)), on normal busi- 
ness days between the hours of 9:00 a.m. to 4:30 p.m. at the Regula- 
tions Control Branch, Headquarters, U.S. Customs Service, 1301 
Constitution Avenue, NW., Room 2426, Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham, 
Regulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


Approved: January 8, 1982. 
Wituram T. ARcHEY, 
Acting Commissioner of Customs. 
JouN P. Stimpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register Jan. 25, 1982 (47 F.R. 3375)] 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service, and not otherwise published, is published 
for the information of Customs officers and the importing community. 
Although the decisions are not of sufficient general interest to warrant 
publication as Customs Service Decisions, the listing describes the 
issues involved and is intended to aid Customs officers and concerned 
members of the public in identifying matters of interest which re- 
cently have been considered by the U.S. Customs Service. Individ- 
uals to whom any of these decisions would be of interest should 
read the limitations expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, Attention: Legal Retrieval and Dissemination Branch, 
Room 2404, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. These copies will be made available at a 
cost to the requester of $0.10 per page. However, the Customs Service 
will waive this charge if the total number of pages copied is ten or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
June 15, 1981 are available in microfiche format at a cost of $34.05 
($0.15 per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Retrieval and Dissemination Branch. 
Subscribers will automatically receive updates as they are issued and 
will be bilied accordingly. 


Dated: January 18, 1982. 


B. J. Frrrz, 
Director, 
Regulations Control and Disclosure Law Division. 
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11-12-81 
10-23-81 


12-11-81 
11- 6-81 
12-21-81 
11- 6-81 
12-15-81 
12-17-81 


12-17-81 


12-15-81 


12-28-81 


i2-21-81 


12-28-81 


12-21-81 


12-11-81 


UNPUBLISHED CUSTOM SERVICE DECISIONS 


File No. 


068654 
068668 


068684 
068686 
068834 
068954 
069020 
069110/ 
069387 
069187/ 
069278 
069231 


105340 


105420 


105428 


105429 


542624 


Issue 


Classification: Drill rod (664.08) 

Classification: Plastic head closures for tubes of candy 
(737.95) 

Classification: Diesel dump vehicle is a light-weight 
truck used on construction sites or farms (692.02) 

Classification: Steel rings to be made into slewing 
rings (657.25) 

Classification: Certain rectangular shaped metal identi- 
fying labels on jeans are not ornamental (382.33) 

Classification: Scrap railway car axles (793.00) 

Classification: Passenger van (692.10) 

Classification: Rotating lamp (207.00) 


Classification: Various textiles manufactured into new 
and different articles in foreign trade zone, not sub- 
ject to quota (338.50) 

Classification: Massage belts and mittens (387.10, 
387.20, 389.40, 389.50) 

International Traffic: Plywood “tops and bottoms” 
used in shipment of kraft paper headers designated 
as instruments of international traffic 

Vessels: Removal of fairweather cap constitutes ‘“‘serv- 
icing” within the meaning of section 4.14(c)(3) (i), 
therefore, failure of safety lock within 6 months 
considered casualty under 19 U.S.C. 1466(d) 

Vessels: The dutiability under 19 U.S.C. 1466 of the 
alteration of four cargo vessels in a foreign shipyard 

Vessels: The use of gambling devices on American 
vessels 

Classification: Valuation of certain children’s nylon 
ski jackets 
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Decisions of the United States 


Court of International Trade 
(Slip Op. 82-1) 


AssociaTED Dry Goons CorPoRATION, PLAINTIFF ». UNITED STATES 
ET AL., DEFENDANTS 
Court No. 81-4-00375—On Remand 
Before Rao, Judge. 
On Defendants’ Motion for an Order Vacating Slip Op. 81-70 and 
Dismissing the Action for Mootness and Plaintiff’s Opposition Thereto 
(Dated January 4, 1982) 


Rode & Qualey ( Michael S. O’ Rourke on the brief) for the plaintiff. 
J. Paul McGrath, Assistant Attorney General; David M. Cohen, Branch Director, 
20 
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Commercial Litigation Branch (Velta A. Melnbrencis on the briefs), for the 
defendants. 


Leva, Hawes, Symington, Martin & Oppenheimer (Donald Harrison on the brief) 
for amicus curiae. 


Rao, Judge: This case is before the court for consideration of de- 
fendants’ motion for an order vacating Slip Opinion 81-70 of August 
5, 1981 in which judgment was entered for plaintiff, sustaining its 
claim that its merchandise was wrongfully excluded from entry by 
the United States Customs Service pursuant to a quota established 
by the Committee for the Implementation of Textile Agreements. 

Defendants perfected an appeal to the United States Court of 
Customs and Patent Appeals (hereinafter CCPA), which granted 
defendants a stay of the mandatory portions of the court’s decision. 
Subsequently, plaintiff’s merchandise was entered pursuant to an 
agreement between the United States and the People’s Republic of 
China (hereinafter PRC), infra, and the appeal became moot. 

The CCPA remanded the causes to the Court of International Trade 
on October 13, 1981 for “such further action as the Court of In- 
ternational Trade may deem appropriate.’”’ The CCPA dismissed 
both plaintiff’s and defendants’ appeals filed previously and vacated 
its stay of September 4, 1981 in the same order. 

In support of their current motion before this court to vacate 
Slip Opinion 81-70 in its entirety, defendants filed a memorandum of 
law in which they took the position that this court’s opinion should 
be vacated because the case is now moot in that plaintiff has obtained 
the relief it sought by other means, that is, the release of its mer- 
chandise by reason of the new trade agreement between the United 
States and the PRC of September 21, 1981 permitting the importation 
into the United States of 250,000 dozen category 445/446 wool textile 
products from the PRC for the 1981 calendar year. Defendants also 
argue that there is no need for the Committee for the Implementation 
of Textile Agreements to recalculate the quota under which plaintiff’s 
merchandise had been denied entry since the new agreement super- 
seded the quota. Defendants’ position is that ‘“‘no case or controversy 
exists any longer with regard to the exclusion of category 445/446 
merchandise from entry in this case, and any orders issued regarding 
the embargo have become moot” (page 6 of defendants’ brief). 

While this court agrees that its orders to the Committee for the 
Implementation of Textile Agreements to recalculate the quota on 
category 445/446 merchandise and to the United States Customs 
Service to permit entry of plaintiff’s merchandise the subject of this 
action have been mooted by the new agreement between the United 
States and the PRC and the subsequent entry of plaintiff’s mer- 
chandise pursuant to that agreement, it does not agree that the “case 
or controversy” requirement for jurisdiction is lacking in this action. 





22 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


The answer to the question of whether an action presents a “‘case 
or controversy” justiciable in a federal court was given by Chief 
Justice Hughes in Aetna Life Insurance Co. v. Haworth, 300 US. 
227, 240-41(1937): 

A “controversy” in this sense must be one that is appropriate 
for judicial determination. A justiciable controversy is thus 
distinguished from a difference or dispute of a hypothetical 
character; from one that is academic or moot. The controversy 
must be definite and concrete, touching the legal relations of the 
parties having adverse legal interests. It must be a real and 
substantial controversy admitting of specific relief through a 
decree of a conclusive character, as distinguished from an opinion 
advising what the law would be upon a hypothetical state of 
facts. * * * [citations omitted] 

This civil action met all these criteria at the time it was commenced 
in this court and defendants did not argue, and indeed could not 
have argued, at that time that no case or controversy existed. The 
fact that the plaintiff, subsequent to the entry of judgment in its 
favor, obtained the relief it sought by other means does not make 
the decision subject to vacation. Were that the case virtually every 
decision in plaintiff’s favor would be subject to vacation since it 
can be safely assumed that prevailing plaintiffs will eventually have 
their judgments satisfied by some means. 

It should also be noted that defendants have not sought to have 
Slip Opinion 81-47 of May 21, 1981 in which plaintiff’s motion for 
a preliminary injunction in this action was denied also vacated. 
Surely, if no case or controversy exists in this action vis-a-vis Slip 
Opinion 81-70, the same would hold true for the proceeding on the 
preliminary injunction. 

Defendants cite United States v. Munsingwear, 340 U.S. 36, 39 
(1950) in support of their position, wherein the Supreme Court stated: 

The established practice of the Court in dealing with a civil 
case from a court in the federal system which has become moot 
while on its way here or pending our decision on the merits 
is to reverse or vacate the judgment below and remand with 
a directive to dismiss. * * * 

The established practice to which the Supreme Court referred is 
its own or that of an appellate court. Our appellate court did not 
vacate Slip Opinion 81-70 for mootness, which it should and would 
have done under the practice enunciated in Munsingwear if the case 
was indeed moot. It was the appeal that became moot, but not the 
underlying case. 

Munsingwear is inapposite to the defendants’ position for other 
reasons. The case involved two separate counts, brought by the United 
States for alleged violations of a price-fixing regulation in which the 
government sought an injunction and treble damages. By agreement, 
the second count for treble damages was held in abeyance pending 
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the final determination of the suit for an injunction. While the appeal 
on the decision of the district court not to issue the injunction was 
pending in the Court of Appeals, the commodity involved was de- 
controlled and the appeal was dismissed. The defendant then moved 
in the district court to dismiss the treble damages action on the 
ground of res judicata, which motion was granted. The United States 
appealed this decision, and the Supreme Court stated: 

There is no question but that the District Court in the in- 
junction suit had jurisdiction both over the parties and the 
subject matter. And its judgment remains unmodified. * * * 
* * * * * & * 

[The United States] did not avail itself of the remedy it had 
to preserve its rights. Denial of a motion to vacate could bring 
the case here [to the Supreme Court]. [340 U.S. at 38-40.] 

It is true that the portion of Slip Opinion 81-70 which directs the 
Committee for the Implementation of Textile Agreements to recalculate 
the quota under which plaintiff’s merchandise was embargoed is moot 
in that the quota has been superseded by the new agreement between 
the United States and the PRC, and that portion is hereby vacated. 
Since the United States Customs Service did, in fact, permit entry of 
the involved merchandise, we see no reason to disturb that portion of 
the decision which directs it to do so. 

As to the other portions of the decision, a case or controversy did 
exist at the time suit was commenced, when judgment was entered in 
plaintiff’s favor, when the appeal was taken, and as to certain aspects 
of the decision when the appeal was dismissed. No cogent argument 
has been presented that was not considered either in the briefs on the 
case-in-chief or on the motion for a stay which was denied on August 
13, 1981, and we see no reason to vacate the remainder of Slip Opinion 
81-70. It is, therefore, 

ORDERED, ADJUDGED AND DecrEEp that that portion of Slip Opinion 
81-70 directing the Committee for the Implementation of Textile 
Agreements to recalculate the quota on category 445/446 wool textile 
products is vacated, and the remainder of the decision is in full force 
and effect. 


(Ship Op. 82-2) 


Carson M. Stwon & Co. A/C Ruxuson You, PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Court No. 78-5-00818 
Before Lanois, Judge. 
Wool and Related Animal Hair—Hair of the Cashmere Goat 


[Plaintiff's motion for summary judgment denied; Defendant’s cross-motion 
denied.] 
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(Decided January 4, 1982) 


Barnes, Richardson & Colburn (Jack D. Mlawski on the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney 
in Charge, International Trade Field Office, Commercial Litigation Branch 
(Susan C. Cassell on the briefs) for the defendant. 


Lanois, Judge: The issue in this case, presently before this Court on 
cross-motions for summary judgment pursuant to Rules 4.12 and 8.2 
of the United States Customs Court,' is whether the dehairing process 
as performed herein upon the hair of the cashmere goat renders the 
goat hair further processed than scoured as defined by the tariff laws 
of the United States. 

The merchandise, imported hair of the cashmere goat from the 
People’s Republic of China, was classified and assessed with duty 
pursuant to the Column 2 rate of item 307.52, Tariff Schedules of 
the United States (TSUS), as modified by T.D. 68-9, by customs 
officials at the port of Philadelphia.” Plaintiff filed its protest to this 
classification on October 7, 1977, which the District Director denied 
on November 21, 1977. All liquidations have been paid and plaintiff 
has timely filed this protest. The case is properly before this court. 

A review of the record before the court indicates that there are 
material issues of fact in issue which are properly determined upon 


1 Now Rules 7 and 56 of the United States Court of International Trade. 
2 The pertinent statutes are the following: 


SCHEDULE 3.—TEXTILE FIBERS AND TEXTILE PRODUCTS 
PART 1.—TEXTILE FIBERS AND WASTES; YARNS AND THREADS 


e s + . s 


Subpart C.—Wool and Related Animal Hair 
Subpart C headnotes: . - ‘ : 
1. For the purposes of this subpart— 
. s ao 3 s s s 

(e) wool or hair “‘in the grease’’ is wool or hair in its natural condition as separated from the animal or 
skin, whether or not cleaned by shaking, willowing, or burr-picking, but not ctherwise cleaned; 

(f) “washed” wool or hair is wool or hair, not on the skin, that has been washed, with water only, 
while on the animal’s back or on the skin, whether or not cleaned by shaking, willowing, or burr- 
picking, but not otherwise cleaned; 

(g) “‘scowred”’ wool or hair is wool or hair, whether or not on the skin, (except wool or hair in the grease 
or washed) that has been cleaned by any process other than shaking, willowing, burr-picking, washing 
with water only, or carbonizing; 

(h) ‘‘carbonized’”’ wool or hair is wool or hair whether or not on the skin that has been cleaned_by 
carbonizing in lieu of, or in addition to, any other cleaning process, whether or not neutralized or 
neutralized and dusted; and 

(i) ‘‘sorted’’ wool or hair is wool or hair separated from each individual fleece according to length, 
soundness, elasticity, fineness, color, or other properties, but does not include a skirted fleece unless 
the back has been removed, and does not include skirtings; 

. s a a“ o . ” 


Claimed under: 
Hair of animals: 
» s o s a s 
Hair of the cashmere goat and like hair of other animals: 
7 s 


306.63 Scoured 21¢ per clean Ib. 


Classified wnder: 
Fibers of wool or hair processed in any manner beyond the washed, scoured, 
or carbonized condition (including tops), but not spun: 
a 


Other 37¢ per Ib. + 
20% ad val. 
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a trial on the merits. The ex‘stence of material factual issues preclude 
the granting of summary judgment. S.S. Kresge Co. v. United States, 
77 Cust. Ct. 154, C.R.D. 76-6 (1976); Inter-Pacific Corp. v. United 
States, 1 CIT —, Slip Op. 81-52 (June 12, 1981). 

Summary judgment is a drastic remedy which precludes a party 
from exercising its right to present evidence to the court on a full 
trial on the merits. Donnelly v. Guion, 467 F. 2d 290 (2d Cir. 1972). 
When deciding summary judgment motions the court should resolve 
all ambiguities and draw off all reasonable inferences in favor of the 
party against whom summary judgment is sought. United States v. 
Diebold, Inc., 369 U.S. 654, 655 (1962); S.S. Kresge Co. v. United 
States, supra, at 157. The fact that both parties seek summary judg- 
ment on cross-motions is of no consequence. Such cross-motions do 
not warrant the court granting summary judgment unless one of the 
moving parties is entitled to judgment as a matter of law upon facts 
that are not genuinely disputed. Painton & Co v. Bourns, Inc., 442 
F. 2d 216 (2d Cir. 1971); 6 Moore’s Federal Practice 4 56.13 (2 ed. 
1976). Fact finding and not fact determination is he fundamental 
issue confronting the court on summary judgment motions. Thus, the 
court cannot try issues of fact on a summary judgment motion, it 
can only determine whether there are factual issues to be tried. Heyman 
v. Commerce and Industry Insurance Company, 524 F. 2d 1317 (2d Cir. 
1975). 

The basic material fact which remains in issue and unresolved by 
the parties’ memorandums and other documents in support of their 
respective motions is the nature of the process the cashmere hair in 
issue has undergone. 

In its complaint, plaintiff alleges that the hair is sorted (allegation 11) 
and that for tariff purposes dehaired wool of the cashmere goat is 
“sorted hair” (allegation 19). Defendant denies both allegations. 

In support of its premise that the cashmere hair is sorted hair, plain- 
tiff submits an affidavit of Rukuson Yoh stating that the dehairing 
of the cashmere in issue was accomplished by hand labor. If true, this 
“hand labor” theory would further plaintiff’s argument that dehairing 
and sorting are synonymous for tariff purposes as sorting is a hand 
labor process. The weight of the Yoh affidavit is quite suspect in that 
it demonstrates ‘personal knowledge” merely through review of 
records. Further, this “hand labor” theory is somewhat contradicted in 
Plaintiff’s Memorandum in Opposition to Defendant’s Cross-Motion 
(page 3). 

Defendant, in support of its motion for summary judgment relies 
heavily on a leading text on wool and specialty hair fibers, Werner 
Von Bergen’s Wool handbook, 3rd ed. (1963). While this treatise may be 
helpful to the court in ultimately deciding the action, it is presently 
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of no help in establishing the physical nature of the process the cash- 
mere goat hair in issue allegedly has undergone. 

Accordingly, plaintiff’s motion for summary judgment and defend- 
ant’s cross-motion for summary judgment are, in all respects, denied. 


(Slip Op. 82-3) 


Royat Lonpon Lrp., Div. Gtope Novetty Hovss, PLAINTIFF 2. 
Untrep STaTEs, DEFENDANT 


Court No. 77-2-00229 
Before Lannis, Judge. 
Men’s Lined Jewelry Boxes 


[Defendant’s motion for summary judgment denied; plaintiff’s cross-motion for 
summary judgment denied.] 


(Dated January 5, 1982) 


Barnes, Richardson & Colburn (Michael A. Johnson on the brief) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Robert 
H. White on the briefs) for the defendant. 


Lanois, Judge: Pursuant to Rule 56 defendant moves and plaintiff 
cross-moves for summary judgment. The subject imported merchan- 
dise is small wooden boxes designed to hold men’s personal effects such 
as jewelry, wallet, keys, and various other sundries. 

The merchandise was classified and liquidated under TSUS item 
204.40, as: 

Jewelry boxes, silverware chests, cigar and 
cigarette boxes, microscope cases, tool or 
utensil cases, and similar boxes, cases, and 
chests, all the foregoing of wood: 

* * * * * * * 


Other: 
Not lined with textile fabrics.._..... 1624% ad val. 


Plaintiff claims that the merchandise is more properly classifiable 
under TSUS item 204.50, as: 


Jewelry boxes, silverware chests, cigar and 
cigarette boxes, microscope cases, tool or 
utensil cases, and similar boxes, cases, and 
chests, all the foregoing of wood: 

* * * ck * 
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Other: 
* *” * * 

Lined with textile fabrics 2¢ per lb. + 

4% ad val. 
Subsequently, defendant served an amended answer pursuant to 
an order of this court ' in which it abandoned its classification pur- 
suant to TSUS item 204.40, supra, and instead averred that the 
merchandise is properly classifiable pursuant to TSUS item 206.98 ? 

as: 
Household utensils and parts thereof, all the 


foregoing not specially provided for, of 
wood: 


* * * * * * * 


Other: 
* aK * * * * aL 


Other. otoiiel: Shi se bias Sees 8% ad val. 


Both parties state that no material facts are in issue.* Neither 
party has submitted an actual sample of the merchandise. Defendant 

as submitted a photograph of a catalogue page depicting the mer- 
chandise in issue and the parties agree as to the physical dimensions 
of said merchandise. Additionally, defendant has submitted an 
affidavit of Samuel Dym, a career import specialist, in support of 
its motion. 

The basic issue is whether the merchandise is classifiable in TSUS 
item 204.50 and, if so, whether that item more specifically provides 
for the merchandise than TSUS item 206.98. 

There is no dispute between the parties that the merchandise is 
classifiable under TSUS item 206.98 if not more specifically provided 
for in another TSUS item. 

On a motion for summary judgment fact finding and not fact 
determination is the fundamental issue confronting the court. Heyman 
v. Commerce and Industry Insu ance Company, 524 F.2d 1317 (2d Cir. 
1975); Corson M. Simon & Co. v. United Siates, 3 CIT —, Slip Op. 
82-2 (Jan. 4, 1982). The fact that both parties agree that there are 
no material issues of fact to be tried and cross-move for summary 
judgment is not binding on the court as it is the court which must 
render judgment as a matter of law upon facts that are not genuinely 
disputed. Painton & Co. v. Bourns, Inc., 442, F.2d 216 (2d Cir. 1971); 
Carson M. Simon & Co. v. United States, supra. 


11 CIT —, Slip Op. 80-4 (Nov. 20, 1980). 

2 Previously TS US item 206.97, the applicable portions and dutiable rate of which are identical to TSUS 
item 206.98. 

3 Plaintiff in responding to the motion modified one of defendant’s statements of material fact and added 
two.additional statements of material fact. Defendant, in reply, did not contest plaintiff’s modifications. 
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In the instant action this court is asked to grant judgment to 
one of the parties based upon a singular affidavit of an import special- 
ist, photocopies of catalogue pages of al'eged similar merchandise 
and dictionary definitions of certain terminology. Thus, both parties 
seek to cut off each other’s right to present evidence at a full trial 
on the merits based upon the indecisive submissions aforementioned. 

The court in reviewing the record presently before it finds that 
material issues of fact exist which preclude the granting of summary 
judgment to either party. American Greiner Electronic, Inc. v. United 
States, 77 Cust. Ct. 164, C.R.D. 76-9 (1976); S. S. Kresge Co. v. 
United States, 77 Cust. Ct. 154, C.R.D. 7¢-6 (1976). The court 
cannot determine from the proof presented whether the merchandise 
in issue is a box having similar properties as the eo nomine provisions of 
TSUS item 204.50 (jewelry boxes, slverware chests, tool and utensil 
cases, etc.) or whether it is more specifically provided for as a house- 
hold utensil item normally found in the household for the convenience 
of those who dwell therein and thereby classifiable under TSUS item 
206.98. Many questions arise such as whether the merchandise is 
intended to be a household type utensil or furniture type item or 
whether it is a transient type merchandise normally carried by one 
who travels to carry tools or microscopes, etc. Actual size, weight 
and shape, readily discernible from an actual sample, would have a 


strong bearing on the portability issue which, in turn, may be critical 
to the overall outcome of the case. 

Accordingly, defendant’s motion for summary judgment and 
plaintiff’s cross-motion for summary judgment are, in all respects, 
denied. 


(Slip Op. 82-4) 


GuARDIAN INDUSTRIES CORPORATION, PLAINTIFF v. UNITED StaTEs’ 
DEFENDANT 


Consolidated Court No. 78-5-00895 
Before Maerz, Judge. 


[Judgment for defendant.] 


(Decided January 5, 1982) 


Barnes, Richardson & Colburn Rufus E. Jarman, Jr. and Jacqueline Nolan- 
Haley at the trial and on the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Jospeh I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Madeline 
B. Kufluik at the trial and on the brief), for the defendant. 
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Matetz, Judge: The importations in this case consist of flat pieces 
of tempered glass which are used in sliding glass patio doors. The glass 
pieces were produced in annealed form in the United States, sent to 
Canada for a heat treatment known as tempering and then returned to 
the United States. Upon their return in 1977 and 1978, they were 
classified by the government as tempered glass under item 544.31 of 
the Tariff Schedules of the United States (TSUS), and assessed duty 
of 11 percent ad valorem.! Plaintiff claims that the tempering process 
is an alteration and that the imported merchandise should therefore 
be given the benefit of item 806.20, TSUS, which provides for articles 
returned to the United States after having been exported for repairs 
or alterations.” Thus plaintiff claims that the duty of 11 percent should 
have been assessed only upon the value of the alleged alterations 
performed in Canada. The issue then is whether, as plaintiff contends, 
the tempering operation performed upon the articles in Canada is an 
“alteration” within the meaning of item 806.20 or, as the government 
contends, a processing operation creating a new and distinct article 
so as to foreclose item 806.20 eligibility. 


THE FACTS 


The facts, as established at trial, are as follows: The imported arti- 
cles, as noted before, consist of flat pieces of tempered glass. They 
are known as “‘lites’”;* come in standard sizes measuring either 34’’ 
X76" X’" or 28” X76" XK"; and are used in sliding glass patio 
doors. The pieces were made in Carleton, Michigan from annealed 
lites of glass which were pre-cut to standard patio door shapes and 
exported by plaintiff to its plant in Tillsonburg, Canada. In Canada 
the annealed lites were tempered and then imported into the United 
States in 1977 and 1978. 


1 Schedule 5, Part 3, Subpart B, item 544.31, TSUS, reads as follows: 

544.31 Toughened (specially tempered) glass, made of any of the glass described 

in items 541.11 through 544.18, whether or not shaped or framed or both. 11% ad val. 
2 The relevant portions of Schedule 8, Part I, Subpart B, of the TSUS pertaining to item 806.20 read as 
follows: 
Subpart B—Articles Advanced or Improved Abroad 
Subpart B headnotes: 
s ® = . a s 2 
2. Articles repaired, altered, processed, or otherwise changed in condition abroad.—The following provi- 
sions apply only to items 806.20 and 806.30 


(a) The wane of repairs, alterations, processing, or other change in condition outside the United 
States shall be— 


(i) the cost to the importer of such change; or 
(ii) if no charge is made, the value of such change, 
. a e a. 
Articles returned to the United States after having been 
exported to be advanced in value or improved in con- 
dition by any process of manufacture or other means: 

806.20 Articles exported for repairs or alterations........... A duty upon the value of the 
repairs or alterations (see head- 
note 2 of this subpart). 

3 The term “lite” signifies a flat piece of glass and thus the merchandise in issue is referred to as “‘tempered 
lites’ while the merchandise from which the tempered lites are made is referred to as “annealed lites.” 
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All the imported glass lites were intended by plaintiff to be used in 
this country for sliding glass patio doors. In that connection, 16 C.F.R. 
§1201—a regulation issued by the Consumer Products Safety 
Commission that became effective on July 6, 1977—required glass 
used for such doors to be tempered or subjected to another safety 
process as a prerequisite to its being marketed in the United States.* 
However, even prior to that regulation, it was already the practice 
of plaintiff and other glass manufacturers to temper all glass which 
was intended to be used in sliding glass patio doors. 

Tempered glass has different characteristics than annealed glass. 
The purpose of subjecting glass to an annealing operation is to reduce 
the internal stresses in the glass and to acheive uniformity of stresses 
throughout the glass. Such stress reduction and uniformity are necessary 
to ensure that the annealed glass can be cut into desired sizes or 
shapes or further fabricated. The needed reduction and uniformity are 
accomplished during the annealing process in which the glass is 
cooled slowly, gradually and evenly under controlled conditions. 
Because the rate of cooling is slow, the center of the glass is closer in 
temperature to the outside ‘‘skin’”’ of the glass resulting in less com- 
pression and tension in the glass itself. 

The purpose of tempering, on the other hand, is to create or in- 
crease stresses and tensions within the glass and is thus the direct 
opposite of the annealing process. Whereas annealing involves gradual 
cooling of the glass, tempering is accomplished by heating the glass 
to approximately 1200° Fahrenheit and then rapidly cooling the 
surface.*° In the tempering process, the outside of the glass cools 
faster than the inside and this differential cooling rate ultimately 
results in a difference in the stresses in the core of the glass and those 
on the outside surface or “‘skin’”’ of the glass. By rapid cooling, the sur- 
face of the glass is locked into a state of high compression and the inside 
central portion or core is locked in compensating tension. These stresses 
or strains created by the differential cooling of the surfaces and 
core of the glass give the glass significant added strength to the extent 
that the tempered glass has three to four times more resistance to 
impact than annealed glass. Thus, while the annealed glass can 
withstand approximately 7,000 pounds of pressure per square inch, 
the imported tempered glass can withstand approximately 22,000 
pounds of pressure per square inch. In addition, tempering changes 
the fracture characteristics of the glass upon breakage. Accordingly, 


4 This regulation reflected the existing requirement of some 30 States. Its purpose was to reduce the chance 
of injury and the severity of injury that might be incurred by a person impacting with the glass. 

5 In plaintiff’s tempering operation, the annealed glass is also seamed and etched. Seaming consists of 
removing the sharp edges from the glass and thereby reduces the danger of a person being cut. A logo is 
etched into one corner of the glass to distinguish the tempered glass from annealed glass and to indicate 
compliance with the safety standards. 
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while annealed glass will break into large irregular pieces with sharp 
jagged ends, tempered glass will shatter into many small and rel- 
atively harmless slivers, pieces of cubes, hence making it much 
safer to use. 

There are other differences between annealed and tempered glass. 
For example, annealed glass can be cut, drilled, ground and seamed, 
whereas tempered glass cannot be subject to those operations. In 
addition, tempered glass is more resistant to sudden temperature 
change than annealed glass and has more than twice its thermal 
shock resistance. Further, although tempered and annealed glass 
appear the same to the naked eye, their appearance when viewed 
under polarized light differs since tempered glass will show strong 
color patterns which represent the stresses induced during the tem- 
pering process. 

There is also a difference in trade nomenclature between annealed 
and tempered glass. Annealed glass is known in the trade as “float 
glass,” whereas tempered glass is referred to as “‘tempered glass” 
or “safety glass.”’ Plaintiff has given the tempered glass involved 
here the trade name “Safeglaze,’’ but has no trade name for the 
annealed glass. 


OPINION 


The scope of the term ‘alterations,’ as used in item 806.20 has 
recently been considered by the Court of Customs and Patent Appeals 
in Dolliff & Company, Inc. v. United States, 66 CCPA 77, C.A.D. 
1225, 599 F. 2d 1015 (1979). In Dolliff certain greige goods were 
exported to Canada where they were subjected to a number of opera- 
tions, consisting of heat-setting, chemical scouring, dyeing and 
heat-setting a second time. The resulting merchandise was finished 
fabric suitable for manufacture into curtains. The court noted the 
following distinction between “repairs,” ‘alterations,’ and “proc- 
essing’ (66 CCPA at 82, 599 F. 2d at 1019): 


* * * [Rijepairs and alterations are made to completed 


articles and do not include intermediate processing operations 
which are performed as a matter of course in the preparation 
or manufacture of finished articles. 

Given that distinction, the court held that the operations per- 
formed upon the greige goods were processing operations and not 
alterations since the greige goods were not completed articles, but 
rather required further processing in order to be suitable for use in 
the manufacture of curtains. 

Applying the Dolliff criteria to this case, it is concluded that the 
exported articles of raw annealed glass were not “‘completed articles” 
since they were entirely unsuitable for their intended use in the 
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United States as sliding glass patio doors. Thus, while annealed 
glass may be used for a variety of purposes (such as for table tops, 
non-safety doors and windows), to be used as patio doors in the 
United States the glass had to undergo tempering or other safety 
processing. This has been required by federal regulation since July 6, 
1977 in order to reduce “‘[ljacerations, contusions, abrasions and 
other injury or death resulting from walking or running into * * * 
sliding glass doors.” 16 C.F.R. §1201.1(d)(1)(i).° Moreover, the 
testimony at trial established that the tempering of glass for use in 
patio doors was the standard practice of plaintiff and others in the 
glass industry even before the issuance of the federal regulation. 
Thus, the record shows that the tempering process is performed 
“as a matter of course” upon all glass which is to be used in the 
United States in its finished state as sliding glass patio doors. 

In addition to Dolliff, another case which illustrates the difference 
between ‘‘alterations’”’ and manufacturing processes performed upon 
articles which are incomplete for their intended use is United States v. 
J. D. Richardson Company, 36 CCPA 15, C.A.D. 390 (2948), cert. 
denied, 336 U.S. 936 (1949).7 In Richardson certain ‘rims’ were 
exported to Canada to be flanged. The purpose of the flanging was 
stated by the court as follows (36 CCPA at 16): 


* * * (I)t was necessary, for their practical use and to conform 
to the specifications of the Ordnance Department of the United 
States Army, that the rims contain flanges to strengthen them 
and that they could not be used in their condition as exported 
for the purposes hereinbefore stated. [Emphasis added.] 


The court then held that the flanging was not a mere alteration for 
the following reasons (36 CCPA at 17): 


It clearly appears from the record that the articles exported 
to Canada were not parts of machines but were manufactures 
of metal. It is true that they had been so processed as to be 
dedicated to the use of making rims for the T-26 tank. However, 
they were not completed parts but, on the contrary, required 
the manufacturing processes hereinbefore referred to in order 
to compe them as “flanged” rims for their intended use. [Emphasis 
added. 


The facts in Richardson are very similar to those here since the glass 
must be tempered (i.e., strengthened) for practical safety use reasons 
and to conform with federal regulation. And as in Richardson, the 
merchandise here in its condition as exported (annealed glass) could 
not be used in the United States for its intended purpose in sliding 


6 The regulation is a consumer product safety standard which was promulgated by the Consumer Products 
Safety Commission pursuant to the authority granted to it by 15 U.S.C. § 2056. It therefore has the force 
and effect of law. E.g., Gallagher & Ascher v. United States, 14 Ct. Cust. Appls. 38 at 42, T.D. 41548 (1926) 
and cases cited. 


7 Richardson was cited with approval in Dolliff,66 CCPA at 82-3, 599 F.2d at 1019-20. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 33 


glass patio doors. It thus follows from Richardson and Dolliff that 
when, as here, the exported article is incomplete for its intended use 
and therefore requires a manufacturing process to make it complete, 
that process is not an alteration. 

Plaintiff argues, however, that the tariff meaning of the term 
“alterations” cannot be affected by the promulgation of a safety 
regulation. It is quite true that the definition of a term contained 
in a statute or regulation dealing with non-tariff matters does not 
determine the common meaning of that term for tariff purposes. 
E.g., International Spring Mfg. Co. v. United States, 85 Cust. Ct. 
5 at —, C.D. 4862, 496 F. Supp. 279 at 282 (1980), aff?d, 67 CCPA —, 
C.A.D. 1257, 641 F. 2d 875 (1981). Given that circumstance, any 
definition of the Consumer Products Safety Commission would have 
little, if any, relevance to the common meaning of the term ‘“‘altera- 
tions.”” Nonetheless, it is to be borne in mind that in the decisions of 
the Court of Customs and Patent Appeals in Dolliff and Richardson 
which construe the tariff provision for repairs and alterations per- 
formed abroad, the focus is upon whether the exported article is 
“incomplete” or “unsuitable for its intended use’’ prior to the foreign 
processing. Hence, in this case, the safety regulation in issue is rele- 
vant not for purpose of determining common meaning but to demon- 
strate the unsuitability of the annealed glass for use in sliding glass 
patio doors since it makes such use illegal. 

Beyond these considerations, it is to be noted that for tariff pur- 
poses a process which converts one article into a new article is not 
an “alteration.” A. F. Burstrom v. United States, 44 CCPA 27, C.A.D. 
631 (1957); C. J. Tower & Sons of Niagara, Inc. v. United States, 
45 Cust. Ct. 111, C.D. 2208 (1960). In Burstrom, steel ingots were 
exported into Canada and reimported after having been converted 
into steel slabs. The chemical composition of the steel had not changed 
in the course of the slabbing operations. The imported articles were 
known as ingots and the exported articles were known as slabs and 
they were bought and sold commercially as different produc s. Further- 
more the court noted that the ingots and slabs were separately 
specified in paragraph 304 of the Tariff Act of 1930, as modified. 
The court concluded that slabs ‘‘are clearly not the same articles as 
ingots” (44 CCPA at 29) and the processing of the ingots into slabs 
was therefore held not to be an alteration within the purview of 
paragraph 1615(g) of the Tariff Act of 1930.8 In short, Burstrom 
holds that when a foreign processing creates a new article of 
commerce, the processing is not an alteration.° 


8 Paragraph 1615(g) is the predecessor of item 806.20, TSUS, and contains virtually the same language. 
* The decision in Burstrom was cited by the Court of Customs and Patent Appeals with approval in 
Dolliff, 66 CCPA at 81, 83-84, 599 F, 2d at 1020. 
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The record here leaves no doubt that the tempered glass produced in 
Canada is a separate and different commercial article from the an- 
nealed glass from which it was processed.’® This is evident from the 
Tariff Schedules themselves where tempered glass and annealed glass 
are provided for in separate provisions." Annealed glass (otherwise 
known as float glass) is classified under items 543.21 through 543.69 
of the Tariff Schedules. Tempered glass is provided for in item 544.31 
which covers: 


hig: ee (specially tempered) glass made of any of the 
glass described in items 541.11 through 544.18, whether or not 


shaped or framed or both. [Emphasis added.] 


This use of the phrase ‘‘made of”’ is of significance. The word “‘made”’ 
is defined in Webster’s Third New International Dictionary, Un- 
abridged (1968) at p. 1356 as: la. artificially produced by a manu- 
facturing process. 

Thus, the tariff provision for tempered glass reflects the Congres- 
sional understanding that tempered glass is the completed article which 
was produced by a manufacturing process from the materials 
classified under items 541.11 through 544.68, TSUS. Contrariwise, 
had Congress considered tempering to be an alteration rather than 
a manufacturing process, then it would seem that the provision 
for tempered glass would have read ‘“‘Toughened (specially tempered) 
glass altered from any of the glass described in items 541.11 through 
544.18.” [Emphasis added.] 

Moreover, in Richardson the Court of Customs and Patent Appeals 
recognized that a foreign processing which results in a change in 
the tariff classification of the article after it-has been processed may 
be considered to be more than an alteration since it creates a new 

rticle. In Richardson, the flanged rims which were imported after 
the foreign processing (flanging) were classifiable as ‘‘parts of ma- 
chines” under paragraph 372 of the Tariff Act of 1930. The court stated 
(86 CCPA at 18): 


We are of the opinion * * * that it was not intended by 
the word “alterations,’’ contained in paragraph 1615(g), supra, 
to permit articles, such as in the instant case, to be exported 


10 Plaintiff relies heavily on C. S. Emery & Co. v. United States,71 Treas. Dec. 880, T.D. 49000 (1937). That 
case was discussed and distinguished as follows in Burstrom (44 CCPA at 30): 

The case [Emery] dealt with the question of the free entry from Canada of certain chuck bushings 
imported for the purpose of being chromium plated in the United States. It was uncontradicted that the 
identity of the bushings was not changed by the plating and that they were so marked in being cast that 
there would be no difficulty in identifying them on re-exportation. There is no similarity to the situation 
involved here. Bushings went out and bushings came back. 

This distinction is equally applicable here since the annealed glass was changed through tempering into a 
new and different article. 

11 Congress is presumed to know the language of commerce and to have framed tariff acts so as to classify 
commodities according to the general usage and denomination of the trade. Nylos Trading Company v. United 
States, 37 CCPA 71 at 73, C.A.D. 422 (1949). 
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in an unfinished condition which could not have been classified 
as parts of machines, and so manufactured abroad that upon their 
return would be properly dutiable as parts of machines. Had the 
“unflanged” articles, exported to Canada, been imported into 
the United States in an “unflanged’’ condition, in view of the 
record in this case, they certainly could not have been classified 
as parts of machines under paragraph 372, supra. 

The tempering process unquestionably changes the classification 
of the merchandise from float glass to tempered glass. And since 
the tempering created a new tariff article, Richardson impels the 
conclusion that such tempering is not within the intended scope 
of the term “alterations” as used in item 806.20. 

Not only do the Tariff Schedules treat tempered glass and float 
glass as separate and distinct articles of commerce, plaintiff itself 
considers them in the same way since it provides for the two types of 
glass separately in its sales brochures.” Furthermore, the two prod- 
ucts are known by different names. The glass before it is tempered 
is described as annealed glass and is known in the glass trade as 
“float glass.” On the other hand, the tempered glass is known in the 
glass trade as ‘‘tempered glass” or “safety glass.” 

The record is replete with other proff that the exported articles 
of annealed glass were transformed by tempering into a new and 
different commercial article with different characteristics and uses. 
As stated before, the purpose of tempering is to create or increase 
stresses and tensions within the glass. By creating these stresses 
tempering changes two very important characteristics of annealed 
glass. First, it greatly increases its strength. Second, tempering 
changes the fracture characteristics. Annealed glass will break in large 
irregular pieces with sharp jagged ends, whereas tempered glass will 
shatter into many small and relatively harmless slivers, pieces or 
cubes, thus making it much safer to use. There are many other 
differences between tempered glass and annealed glass. For example, 
annealed glass can be cut, drilled, ground and seamed; tempered 
glass cannot be subject to those operations. Tempered glass is more 
resistant to sudden temperature change than annealed glass and has 
more than twice the thermal shock resistance of annealed glass. 
Tempered glass has a superior thermal endurance to annealed glass. 
When viewed under polarized light there is a difference in appearance 
between tempered and annealed glass. 

What is more, plaintiff’s own sales brochure shows that due to its 
characteristics float or annealed glass can be used in any type of 

12 The manner in which a product is advertised and marketed has often been considered by courts in 
determining its proper classification. E.g., Schott Optical Glass, Inc. v. United States, 82 Cust. Ct. 11 at 19, 
C.D. 4783, 468 F. Supp. 1318 at 1323 (1979), aff'd, 67 CCPA —, C.A.D. 1239, 612 F. 2d 1283 (1979); Norman G. 


Jensen, Inc. a/c Calhoun’s Collectors Society, Inc. v. United States, £4 Cust. Ct. 76 at 92-3, C.D. 4846, 490 F. 
Supp. 497 at 510 (1980), aff’d, 68 CCPA —, C.A.D. 1255, 634 F. 2d 1345 (1980). 
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building with many applications. In contrast, in the same brochure, 
plaintiff’s tempered glass is recommended only for certain applications 
such as certain windows, enclosures and entrances where it is im- 
portant to protect people against the hazards of normal glass breakage. 
Thus, the uses of the tempered glass are much more limited and 
specialized than the uses of float glass. 

In sum, the tempering of the annealed glass transformed the glass 
in name, use, performance characteristics and tariff classification. 
Consideration of all of these factors leads to the conclusion that the 
tempering operation created a new and different commercial article. 
Accordingly, the tempering operation is not an “alteration” ™ within 
the meaning of item 806.20 and the action is hereby dismissed. 


(Slip Op. 82-5) 
Po-CurEn, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 80-9-01470 


Before Newman, Judge. 


Memorandum and Order on Plaintiff's Motion for Summary Judgment; 
and on Defendant's Cross-Motion to Dismiss for Lack of Jurisdiction 


[Defendant’s cross-motion granted.] 
(Decided January 8, 1982) 


Glad & White, Esqs. (Edward N. Glad, on the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General (Joseph I. Liebman, Attorney 
in Charge, International Trade Field Office, Commercial Litigation Branch 
(Barbara M. Epstein, Esq., on the brief), for the defendant. 


Newman, Judge: Plaintiff has moved for summary judgment on 
the merits, respecting the classification of certain merchandise, 
exported from the People’s Republic of China; and defendant has 
cross-moved to dismiss on jurisdictional grounds, viz., that the 
requisite administrative protest was not filed with the district direc- 
tor at Los Angeles, the port of entry, within ninety days after liquida- 
tion of the entry involved.' 

28 U.S.C. §1582(c) sets forth the jurisdictional predicate relied on 
by defendant: 


13 Because of this conclusion, it is unnecessary to reach defendant’s additional contention that the importa- 
tions are not eligible for item 806.20 treatment on the asserted ground that plaintiff failed to comply with 
specified customs regulations. 

1 Plaintiff entered merchandise invoiced as Wu-Cha Ginseng, on August 31, 1979. Customs classified it 
under item 439.50, TSUS, as modified by T.D. 68/9. Plaintiff has moved for summary judgment on the 
ground that the correct classification is under item 439.30, TS US, as modified, supra. 
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The Customs Court shall not have jurisdiction of an action unless 
(1) either a protest has been filed, as prescribed by section 514 
of the Tariff Act of 1930, as amended [19 USCS §1514], and 
denied in accordance with the provisions of section 515 of the 
Tariff Act of 1930, as amended [19 USCS §1515] * * *. 


19 U.S.C. §1514(c)(1), as in effect in 1979, provided: 


A protest of a decision under subsection (a) of this section shall 
be filed in writing with the appropriate customs officer designated 
in regulations prescribed by the Secretary, setting forth distinctly 
and specifically each decision described in subsection (a) of this 
section as to which protest is made; each category of merchandise 
affected by each such decision as to which protest is made; and the 
nature of each objection and reasons therefor. 


Customs Regulation 19 CFR §174.12(d) provides: 


Protests shall be filed with the district director whose decision 
is protested except that, when the entry underlying the decision 
protested is filed at a port other than the district headquarters, 
the protest may be filed with the port director at that port. 

While this Court is ever mindful of our Appellate Court’s admoni- 
tion that denial of jurisdiction for insufficiency of a protest should be 
granted sparingly,’ plainly here, a protest was neither made nor re- 
ceived within the statutory period and consequently defendant’s 
cross-motion to dismiss must be granted. Accordingly, the merits of 


plantiff’s classification claim will not be reached. United States v. Boe, 
64 CCPA 11, 21 C.A.D. 1177, 543 F.2d 151 (1976). 


is 


Pursuant to statute and regulation, a protest should be sent to the 
district director whose decision is protested, in this case the Director 
of the Los Angeles/Long Beach District. Plaintiff argues that its 
letter, dated May 19, 1980 and mailed within ninety days of liquidation 
to “U.S. Customs Service” at an address different from that of the 
designated official, suffices as a protest. In support of defendant’s 
position that no jurisdictional basis for this action exists, it has sub- 
mitted three affidavits establishing that the letter was never received 
by the appropriate customs officials. By ignorance of the legal require- 
ments or inadvertence, plaintiff addressed its communication to the 
wrong office, at the wrong address. Quite understandably, plaintiff’s 
letter was never received at the Los Angeles/Long Beach District, the 
proper place for the fil'ng of a protest. Assuming, arguendo, that the 
letter constituted a “protest”, plaintiff failed to fulfill an essential 
filing requirement for jurisdiction to vest in the court. United Flowers, 


2 United States v. Eaton Mfg. Co., 60 CCPA 23, C.A.D. 1076, 469 F.2d 1098 (1972). 





38 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


Inc. v. United States, 69 Cust. Ct. 25, C.D. 4368 (1972); United China 
& Glass Co. v. United States, 53 Cust. Ct. 68, C.D. 2475 (1964); Psaki 
Bros. v. United States, 3 Ct. Cust. Appls. 479, T.D. 33122 (1939). 


2. 


Moreover, plaintiff’s letter itseli—no matter how ‘stretched”— 
does not meet the well established minimal requirement that a protest 
needs to advise the director of the importer’s intent to assert a claim 
against the government. See American Export Lines, Inc. v. United 
States, 85 Cust. Ct. —, C.D. 4864, 496 F. Supp. 1320 (1989); Mattel, 
Inc. v. United States, 72 Cust. Ct. 257, C.D. 4547, 377 F. Supp. 955 
(1974). 


It has long been held, as stated in The George C. Whitney Co. v. United 
States, 16 Ct. Cust. Appls. 301, 303, T.D. 42874 (1928): 


The statute requiring a protest on the part of importers was 
not designed for men learned in the law and trained in the niceties 
in pleading but for men engaged in commerical pursuits. Strict 
rules of construction are not applicable to protests and it is 
sufficient if the importer indicates distinctly and definitely 
the sources of his complaint and his desire to make it a foundation 
of a claim against the government. * * * [Emphasis added.] 


Given that standard, plaintiff’s letter of May 19, 1980 manifestly 
is not. a protest. That letter, in its entirety, reads: 


U.S. Customs SERVICE 
P.O. Box 2071 
Los Angeles, California 90053 


Gentlemen: 

In regard to your third notice of liquidation and invoice, 
entry no. 79.242840, bill no. 33283560. 

When I received a notice for duty advance in December 
1970, I wrote to Mr. J. G. Burke of U.S. Customs and then 
went to terminal island and spoke with him personally. I told 
him that the Chinese said that there was no alcohol in the 
product of that shipment and it contained only water. 

As late as May 7th of this year, I spoke with the Chinese 
herbal delegate from Harbin, China, the place of manufacture 
of this product and again was assured that it was a water extract 
only, just as shown on the label and the first bill of lading. 

If customs does find alcohol in this product, I would appreciate 
it if they will give me the laboratory results and I will complain 
to Harbin, China and ask them to pay the additional duty. 
Until then, I would appreciate it if you will hold this bill until 
this matter can be settled to the satisfaction of all. 

Sincerely, 
Davip C. Cuu, 
Po-Chien, Inc. 
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In essence, plaintiff requests the results of the government’s la- 
boratory analysis concerning the alcoholic content of the merchandise, 
and further states only that it shall ‘“‘ask them [i.e. the Chinese 
exporters] to pay the additional duties”. Thus, no indication is con- 
tained in such letter that plaintiff sought, or even contemplated, 
relief from the government’s liquidation of the entry under item 
439.50, TSUS. To the contrary, plaintiff clearly stated its then present 
intent to seek redress from its exporters and did not mention even 
the possibility of a claim against the government. Indeed, the letter 
lacks not merely “the niceties of pleading’, The George C. Whitney 
Co. v. United States, supra. but the very character of content ne- 
cessary to constitute a protest. There simply is no construction, 
however liberal, to be given this letter from which one could reason- 
ably infer any intention to protest the government’s classification 
decision.’ See also: Pantoja v. United States, 83 Cust. Ct. 170, 172, C. 
R.D. 79-17 (1979); Labay International, Inc. v. United States, 83 
Cust. Ct. 152, 155, C.D. 4834 (1979); National Carloading Cor- 
poration v. United States, 44 Cust. Ct. 493, Abs. 64258 (1960). 

In short, neither the content of plaintiff’s letter nor its flawed 
filing is sufficient to constitute and effect the protest requisite to 
the court’s jurisdiction. 

Accordingly, this Court is constrained to hold that defendant’s 


cross-motion to dismiss for lack of jurisdiction is hereby granted; 
and that this action is dismissed. 


ERRATUM 


In Customs Bulletin of December 23, 1981 (Vol. 15, No. 51), 
on page 28, second paragraph, change first sentence to read: 


In contrast, Dr. Nakayama testified that anaheim chilies 
are grown commerically in the United States, and in Mexico 
in the central part of Baja California, in Sonora State, and in 
the northern part of Chihuahua State. 


3 Obviously, the May 19th letter does not purport to meet the minimal requirements of a protest as pre- 
scribed by 19 CFR § 174.13(a). 





International 
Trade Commission Notice 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, JANUARY 20, 1982 


The appended notice relating to investigations by the U.S. Inter- 
national Trade Commission is published for the information of 
Customs officers and others concerned. 


Wiuram von Raas, 
Commissioner of Customs. 


In the matter of 
Certain MINIATURE Piuc-IN Investigation No. 337-TA-114 
BuaveE Fusss 


Notice of Investigation 


AGENCY: USS. International Trade Commission. 


ACTION: Institution of investigation pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on December 7, 1981, under 
section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf of 
Littelfuse, Inc., 800 E. Northwest Highway, Des Plaines, Illinois 
60016. The complaint alleges unfair methods of competition and 
unfair acts in the importation of miniature plug-in blade fuses into 
the United States, or in their sale, by reason of the alleged (a) infringe- 
ment by said fuses of U.S. Letters Patent 3,909,767, U.S. Letters 
Patent 4,040,175, U.S. Letters Patent 4,056,884, and U.S. Letters 
Patent 4,131,869; (b) misrepresentation of source of origin and mis- 
appropriation of trade dress; (c) passing off; and (d) false advertising 
by Walter Electronic Co., Ltd. and Terng Nan Industrial Corp. The 
40 
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complaint further: alleges that the effect or tendency of the unfair 
methods of competition and unfair acts is to destroy or substantially 


injure an industry, efficiently and economically operated, in the 
United States. 


The complainant requests that, after a full investigation, the Com- 
mission issue an order excluding miniature plug-in blade fuses which 
infringe (a) claims 7 and 9 of U.S. Letters Patent 3,909,767, (b) 
claims 2, 3, 6, and 11 of U.S. Letters Patent 4,040,175, (c) claim 17 
of U.S. Letters Patent 4,056,884, and (d) claims 1, 2, and 13 of U.S. 
Letters Patent 4,131,869 and an order excluding the miniature plug-in 
blade fuses which infringe the complainant’s proprietary trademarks 
and trade dress. The complainant also seeks an order requiring the 
respondents to cease and desist from selling their existing inventories 
of infringing miniature plug-in blade fuses in the United States. 


AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 and in section 210.12 
of the Commission’s Rules of Practice and Procedure (19 CFR 210.12). 


SCOPE OF INVESTIGATION: Having considered the complaint, 
the U.S. International Trade Commission, on January 4, 1982, ordered 
that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act 
of 1930, an investigation be instituted to determine whether there 
is a violation of subsection (a) of section 337 in the unauthorized 
importation of certain miniature plug-in blade fuses, or in their sale, 
by reason of the (a) infringement by said fuses of claims 7 or 9 of 
U.S. Letters Patent 3,909,767, claims 2, 3, 6 or 11 of U.S. Letters 
Patent 4,040,175, claim 17 of U.S. Letters Patent 4,056,884, or 
claims 1, 2, or 13 of U.S. Letters Patent 4,131,869; (b) misrepre- 
sentation of source of origin and misappropriation of trade dress; 
(c) passing off; or (d) false advertising by Walter Electronic Co., 
Ltd. or Terng Nan Industrial Corp., the effect or tendency of which 
is to destroy or substantially injure an industry, efficiently and eco- 
nomically operated, in the United States; 

(2) For the purpose of this investigation so instituted, the follow- 
ing are hereby named as parties upon which this notice of invest- 
igation shall be served: 

(a) The complainant is— 
Littelfuse, Inc. 
800 E. Northwest Highway 
Des Plaines, Illinois 60016 
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(b) The respondents are the following companies, alleged 
to be in violation of section 337, and are the parties upon which 


the complaint is to be served: 


Fuji Industries 

Yang Tye Building, 
Third Floor 

No. 50, Sung Chiang 
Road 

Taipei, Taiwan 


Leumark Industrial 


Co., Ltd. 
P.O. Box 38-113 
Taipei, Taiwan 


Walter Electronic Co., 
Ltd. 

P.O. Box 48-22 

Taipei, Taiwan 


Terng Nan Industrial 


P- 
P.O. Box 55-462 
Taipei, Taiwan 


Rite Industrial Corp. 
P.O. Box 59105 
Taipei, Taiwan 


Yueh Jyh Metal Indus- 
trial Co., Ltd. 

No. 257 Fu Hsin Road, 
Chung Ho City 

Taipei Hsien, Taiwan 


M & T Auto Parts 
3038 31st Street 

Long Island City, New 
York 11102 


Speedway 
4140 Eagle Rock Boulevard 
Los Angeles, California 90065 


David Art & Handicraft Co., 
Ltd. 


P.O. Box 16-133 
Taipei, Taiwan 


Tophole Trading Co., Ltd. 
P.O. Box 17-157 
Taipei, Taiwan 


Interchem Corp. 

403 W. 8th Street 

Suite 620 

Los Angeles, California 90014 


Zeeman Fuse Manufacturing 
Corp. 

2F and 3F, No. 2 

Lane 79 

San Chang Road 


Nankank District 
Taipei, Taiwan 


(c) Juan Cockburn, Esq., Unfair Import Investigations Di- 


vision, U.S. 


International "Trade Commission, 701 E Street 


NW., Room 128, Washington, D.C. 20436, shall be the Com- 
mission Investigative Attorney, a party to this investigation; 


and 


(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 


701 E Street NW., 
presiding officer. 


Washington, D.C. 20436, shall designate the 


Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s Rules of Practice 


and Procedure (19 CFR 210.21). 


Pursuant to sections 201.16(d) 


and 210.21(a) of the rules, such responses will be considered by 
the Commission if received not later than 20 days after the date 
of service of the complaint. Extensions of time for submitting a 
response will not be granted unless good cause therefor is shown. 





INTERNATIONAL TRADE COMMISSION NOTICES 43 


Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute 
a waiver of the right to appear and contest the allegations of the 
complaint and this notice, and to authorize the presiding officer 
and the Commission, without further notice to the respondent, to 
find the facts to be as alleged in the complaint and this notice and 
to enter both a recommended determination and a final determination 
containing such findings. 

The complaint, except for any confidential information contained 
therein, is available for public inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. 
International Trade Commission, 701 E Street NW., Room 156, 
Washington, D.C. 20436, telephone 202-523-0417. 


FOR FURTHER INFORMATION CONTACT: Juan Cockburn, 
Esq., Unfair Import Investigations Division, U.S. International 
Trade Commission, telephone 202-523-1272. 
By order of the Commission. 
Issued: January 7, 1982. 
Kennetuo R. Mason, 
Secretary. 
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